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(b) The agency must indicate its
choice of one of the alternatives in
paragraph (a) of this section in the
project statement that the agency sub-
mits with each application for Federal
assistance. If the agency does not
record its choice in the project state-
ment, the agency must treat the in-
come earned after the grant period as
license revenue.

§80.126 How must an agency treat in-
come earned by a subgrantee after
the grant period?

(a) The State fish and wildlife agency
must treat income earned by a sub-
grantee after the grant period as:

(1) License revenue for the adminis-
tration of the agency;

(2) Additional funding for purposes
consistent with the grant or the pro-
gram; or

(3) Income subject only to the terms
of the subgrant agreement and any
subsequent contractual agreements be-
tween the agency and the subgrantee.

(b) The agency must indicate its
choice of one of the above alternatives
in the project statement that it sub-
mits with each application for Federal
assistance. If the agency does not indi-
cate its choice in the project state-
ment, the subgrantee does not have to
account for any income that it earns
after the grant period unless required
to do so in the subgrant agreement or
in any subsequent contractual agree-
ment.

Subpart J—Real Property

§80.130 Does an agency have to hold
title to real property acquired
under a grant?

A State fish and wildlife agency must
hold title to an ownership interest in
real property acquired under a grant to
the extent possible under State law.

(a) Some States do not authorize
their fish and wildlife agency to hold
the title to real property that the
agency manages. In these cases, the
State or one of its administrative units
may hold the title to grant-funded real
property as long as the agency has the
authority to manage the real property
for its authorized purpose under the
grant. The agency, the State, or an-
other administrative unit of State gov-
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ernment must not hold title to an un-
divided ownership interest in the real
property concurrently with a sub-
grantee or any other entity.

(b) An ownership interest is an inter-
est in real property that gives the per-
son who holds it the right to use and
occupy a parcel of land or water and to
exclude others. Ownership interests in-
clude fee and leasehold interests but
not easements.

§80.131 Does an agency have to hold
an easement acquired under a
grant?

A State fish and wildlife agency must
hold an easement acquired under a
grant, but it may share certain rights
or responsibilities as described in para-
graph (b) of this section if consistent
with State law.

(a) Any sharing of rights or respon-
sibilities does not diminish the agen-
cy’s responsibility to manage the ease-
ment for its authorized purpose.

(b) The agency may share holding or
enforcement of an easement only in the
following situations:

(1) The State or another administra-
tive unit of State government may
hold an easement on behalf of its fish
and wildlife agency.

(2) The agency may subgrant the con-
current right to hold the easement to a
nonprofit organization or to a local or
tribal government. A concurrent right
to hold an easement means that both
the State agency and the subgrantee
hold the easement and share its rights
and responsibilities.

(3) The agency may subgrant a right
of enforcement to a nonprofit organiza-
tion or to a local or tribal government.
This right of enforcement may allow
the subgrantee to have reasonable ac-
cess and entry to property protected
under the easement for purposes of in-
spection, monitoring, and enforcement.
The subgrantee’s right of enforcement
must not supersede and must be con-
current with the agency’s right of en-
forcement.

§80.132 Does an agency have to con-
trol the land or water where it com-
pletes capital improvements?

Yes. A State fish and wildlife agency
must control the parcel of land and
water on which it completes a grant-
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§80.133

funded capital improvement. An agen-
cy must exercise this control by hold-
ing title to a fee or leasehold interest
or through another legally binding
agreement. Control must be adequate
for the protection, maintenance, and
use of the improvement for its author-
ized purpose during its useful life even
if the agency did not acquire the parcel
with grant funds.

§80.133 Does an agency have to main-
tain acquired or completed capital
improvements?

Yes. A State fish and wildlife agency
is responsible for maintaining capital
improvements acquired or completed
under a grant to ensure that each cap-
ital improvement continues to serve its
authorized purpose during its useful
life.

§80.134 How must an agency use real
property?

(a) If a grant funds acquisition of an
interest in a parcel of land or water,
the State fish and wildlife agency must
use it for the purpose authorized in the
grant.

(b) If a grant funds construction of a
capital improvement, the agency must
use the capital improvement for the
purpose authorized in the grant during
the useful life of the capital improve-
ment. The agency must do this even if
it did not use grant funds to:

(1) Acquire the parcel on which the
capital improvement is located; or

(2) Build the structure in which the
capital improvement is a component.

(¢) If a grant funds management, op-
eration, or maintenance of a parcel of
land or water, or a capital improve-
ment, the agency must use it for the
purpose authorized in the grant during
the grant period. The agency must do
this even if it did not acquire the par-
cel or construct the capital improve-
ment with grant funds.

(d) A State agency may allow com-
mercial, recreational, and other sec-
ondary uses of a grant-funded parcel of
land or water or capital improvement
if these secondary uses do not interfere
with the authorized purpose of the
grant.
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§80.135 What if an agency allows a use
of real property that interferes with
its authorized purpose?

(a) When a State fish and wildlife
agency allows a use of real property
that interferes with its authorized pur-
pose under a grant, the agency must
fully restore the real property to its
authorized purpose.

(b) If the agency cannot fully restore
the real property to its authorized pur-
pose, it must replace the real property
using non-Federal funds.

(c) The agency must determine that
the replacement property:

(1) Is of at least equal value at cur-
rent market prices; and

(2) Has fish, wildlife, and public-use
benefits consistent with the purposes
of the original grant.

(d) The Regional Director may re-
quire the agency to obtain an appraisal
and appraisal review to estimate the
value of the replacement property at
current market prices if the agency
cannot support its assessment of value.

(e) The agency must obtain the Re-
gional Director’s approval of:

(1) Its determination of the value and
benefits of the replacement property;
and

(2) The documentation supporting
this determination.

(f) The agency may have a reasonable
time, up to 3 years from the date of no-
tification by the Regional Director, to
restore the real property to its author-
ized purpose or acquire replacement
property. If the agency does not restore
the real property to its authorized pur-
pose or acquire replacement property
within 3 years, the Director may de-
clare the agency ineligible to receive
new grants in the program or programs
that funded the original acquisition.

§80.136 Is it a diversion if an agency
does not use grant-acquired real
property for its authorized pur-
pose?

If a State fish and wildlife agency
does not use grant-acquired real prop-
erty for its authorized purpose, a diver-
sion occurs only if both of the fol-
lowing conditions apply:

(a) The agency used license revenue
as match for the grant; and

(b) The unauthorized use is for a pur-
pose other than management of the
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